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This report responds to your request that we review the status of the
Marshall Islands’ Nuclear Claims Trust Fund. Specifically, you asked that
we determine whether the trust fund (1) was being distributed as required
and (2) is adequate to meet the distribution requirements. You also
requested that we provide information on the status of several related
assistance programs and scientific surveys.

Between 1946 and 1958, the United States used two atolls—Bikini and
Enewetak—in the Marshall Islands as nuclear test sites.! In 1954, a shift in
wind conditions spread radioactive fallout to two inhabited
atolls—Rongelap and Utrik.

In 1986, the United States and the Republic of the Marshall Islands (rRMI)
entered into the Compact of Free Association, which recognized RMI as a
sovereign nation. Section 177 of the Compact established a $150 million
Nuclear Claims Trust Fund to compensate the Marshall Islands’ people for
medical and property damages caused by the U.S. nuclear testing program.
The $150 million to establish the trust fund was provided to RMI on
October 30, 1986, soon after the Compact took effect.

The residents had been evacuated prior to the testing program.
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Results in Brief

A subsidiary agreement to section 177 specified how the trust funds should
be administered and disbursed over a 15-year period—October 1986 to
October 2001. These distribution requirements include regular allocations
to pay claims awards and periodic disbursements to the four atolls most
affected by the testing program—Bikini, Enewetak, Rongelap, and Utrik.

Disbursements from the Nuclear Claims Trust Fund began in early 1987.
Although initial claims awards were delayed, other disbursements were
made as required. Through April 1992, $88.4 million had been distributed,
with $67 million going to the four atolls most affected by the testing
program. Other disbursements totaling $17.2 million were for a health care
program, two scientific surveys, and certain administrative expenses. Only
$3.2 million of the $16.5 million allocated for medical and property claims
had been distributed because of delays in setting up adjudication
procedures. These and related matters are discussed in more detail in
appendix .

With modest rates of return, the Nuclear Claims Trust Fund should be
adequate to make the payments required by the section 177 agreement.
However, the trust fund is not achieving the 12.5-percent investment
returns expected when it was agreed on and may be nearly depleted when
the 15-year term of required disbursements is completed. If the trust fund
is depleted, medical and property claims awards could remain partially
unpaid. Nonetheless, separate trust funds for each of the four atolls most
affected by the testing program have been established with disbursements
from the Nuclear Claims Trust Fund. The atolls’ trust funds will continue to
grow and could be worth a combined total of over $129 million by the year
2001. See appendix II for more information on the trust funds’ potential
value.

The section 177 agreement provided for or directed the continuation of
several programs to assist the communities from the four atolls most
affected by the nuclear testing program. Food assistance and medical care
are being provided to the four atolls, and two scientific surveys have been
initiated to help determine the extent of damage and the health risks
associated with the lingering effects of radiation. These programs and
surveys are discussed in more detail in appendix III.
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The Departments of Agriculture, Energy, the Interior, and State; the
Republic of the Marshall Islands Ministry of Foreign Affairs and Nuclear
Claims Tribunal; and an attorney representing the Rongelap Local
Distribution Authority provided comments on this report. The Department
of Agriculture said it had no comments on the report, and the State
Department said that the report is factually accurate. The Department of
Energy generally agreed with the information in the report, but orally
suggested some minor technical modifications. The Department of the
Interior also agreed with the accuracy of the report, but emphasized that
the key to the section 177 agreement is the espousal provision that
constitutes a full settlement of all claims past, present, and future resulting
from the U.S. nuclear testing program. This matter is discussed in
appendix I.

The Republic of the Marshall Islands Ministry of Foreign Affairs concurred
with the report but provided amplification on several matters. The Nuclear
Claims Tribunal stated that the report represented a fair summary of the
history and financial picture of the Tribunal’s activity but suggested that we
more fully explain the problems it continues to face. The attorney
representing the Rongelap Local Distribution Authority generally
addressed matters that most immediately related to the authority, and
raised several questions of technical accuracy. We have incorporated the
various comments we received in the report where appropriate.

See appendix IV for a description of our objectives, scope, and
methodology. The full text of all the written comments received are
reprinted in appendixes V through X.

We are sending copies of this report to the Secretaries of Agriculture,
Energy, the Interior, and State; the Director, Office of Management and
Budget; cognizant officials in the Marshall Islands government and the
Nuclear Claims Tribunal; the local distribution authorities for Bikini,
Enewetak, Rongelap, and Utrik; and other interested congressional
committees. Copies will also be made available to others on request.
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Please contact me on (202) 275-5790 if you or your staff have any
questions concerning this report. The major contributors to this report
were A. H. Huntington, III, Assistant Director; Jerald N. Slaughter,
Evaluator-in-Charge; and Ann L. Baker, Staff Evaluator.

iy e

Harold J. Johnson
Director, Foreign Economic
Assistance Issues
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Appendix I

Trust Fund Disbursements Were Made

The Effects of the
Nuclear Testing
Program Remain

Pursuant to section 177 of the Compact of Free Association, the United
States accepted responsibility for compensating the Marshall Islands
citizens for loss or damage to person or property resulting from the U.S.
nuclear testing program and provided a $150 million trust fund to the
Republic of the Marshall Islands (RMI) in settlement. The espousal clause of
the section 177 agreement established the Nuclear Claims Trust Fund as
full settlement of all past, present, and future claims against the United
States.! It also required the termination of any related legal proceedings in
U.S. and RMI courts.

A subsidiary section 177 agreement,? which was approved by the Congress
along with the Compact of Free Association, outlined how the fund should
be administered and distributed over 15 years. It required fixed amounts of
funding to pay, among other things, (1) monetary claims for personal
injury or medical claims and property damage and (2) disbursements to the
four atoll communities most affected by the nuclear testing program.

The Marshall Islands consist of 34 low-lying atolls? and single islands in the
Pacific Ocean, located about 2,100 miles southwest of Honolulu, Hawaii.
(See fig. I1.1.) Between 1946 and 1958, while the Marshall Islands were part
of the U.S. administered, United Nations Trust Territory of the Pacific
Islands, the United States used two atolls in the northern Marshal
Islands—Bikini and Enewetak—as nuclear test sites. During the testing
period, 66 nuclear bombs were detonated on or above the two atolls,
destroying some of the land and leaving them contaminated with
radioactivity.

In March 1954, the United States conducted one of the first hydrogen
bomb tests, code-named “Bravo,” on Bikini. Bravo was the largest nuclear
device ever detonated in the atmosphere by the United States, producing a
much more powerful explosion than expected. Because of a shift in wind

lIn this context, espousal means the assumption by a government of the legal claims of its citizens
against a foreign government. When the government of the Marshall Islands espoused and settled the
clairns of its citizens against the United States arising out of the nuclear testing program, the resulting
settlement was legally binding on all of its citizens.

®Fourteen agreements were made between the United States and RMI pursuant to the Compact of Free
Asgsociation, which was approved by the Congress in Public Law 99-239. Among these were agreements
relating to the provision of federal programs, economic assistance, and military use and operating
rights.

3Atolls are ring-shaped coral islands surrounding a lagoon.
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conditions, radioactive fallout spread to two inhabited atolls—Rongelap
and Utrik—where 239 people were living.
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Appendix I

Republic of the Marshall islands

Figure 1.1
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The residents of the four atolls are still suffering the consequences of the
testing program. The inhabitants of Bikini and Enewetak were evacuated
before the tests began and lived on other islands. Rongelap and Utrik were
evacuated after the Bravo test. The Utrik residents returned to their atoll
about 2 months later. Rongelap was resettled in 1957, but the residents

P o 2

czsmntm Ll VLo a2 Lo Tal, 2 PR PRy iy PUpIE DESE SV IV ¢ 1 ¢ 3 ~HN 5 PPV R ISR,
WEre jeariul 101 LUielr nedaiuil and Imovea vo Ouer Siailus i 19o09. roruolls
of Enewetak were resettled in 1980, but the residents of Bikini have not
permanently returned.*

The Nuclear Claims
Tribunal Oversees the
Trust Fund

As required by the section 177 agreement, the RMI government established
a Nuclear Claims Tribunal in 1987 to administer the Nuclear Claims Trust
Fund. The Marshall Islands Nuclear Claims Tribunal Act of 1987
specifically charged the Tribunal to

provide awards for full compensation for specified injuries and loss of or
damage to property with a fair and equitable distribution of payments
among claimants;

adjudicate claims for loss or damage to person or property that were caused
by the nuclear testing program;

oversee the distribution plans used by the four nuclear-affected atolls and
adjudicate disputes challenging the fairness, equity, and administration of
the plans; and

oversee RMI administration of health care and radiological monitoring
programs.

The Tribunal is independent of the legislative and executive branches of the
RMI government, but Tribunal decisions and orders can be appealed to the
RMI Supreme Court. The trust fund is managed by the RMI government with
financial advice and assistance from Shearson Lehman Brothers. As
required, the trust fund is invested in bonds, notes, and other financial
instruments of U.S. nationality.

The Tribunal is made up of a chairman and two judges who serve for

3 years. The Nuclear Claims Tribunal Act provides for the chairman to
appoint one of the judges as a special Tribunal to initially handle disputes
related to the administration and management of distributions from the
Nuclear Claims Trust Fund. Special Tribunal decisions can be appealed to
the full Tribunal. To help the Tribunal carry out its responsibilities, the

A small group of Bikini residents moved back in 1972, but they were subsequently evacuated in 1978
because the levels of radioactive elements found in their bodies were increasing.
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Initial Claims Awards
Were Delayed, but
Other Trust Fund
Disbursements Were
Made

Nuclear Claims Tribunal Act also created Offices of the Public Advocate,
the Defender of the Fund, Mediation,® and Finance within the Tribunal.
Tribunal offices are supported by a clerk and an administrative staff. The
Tribunal has an annual budget of $500,000 from the trust fund.

The Offices of the Public Advocate and the Defender of the Fund have
primary roles in the administration of the claims awards. The Public
Advocate is responsible for helping claimants file and prepare their claims
and to represent claimants before the Tribunal where claimants elect not to
retain private counsel. It has staff members located throughout the
Marshall Islands for this purpose. The Defender of the Fund protects the
trust fund from possibly invalid claims. In connection with this role, the
Defender of the Fund makes the initial decisions about whether claims will
be admitted to the Tribunal, denied, or sent back to the claimant for
additional support. The Defender also reviews the atolls’ government
councils or Local Distribution Authorities’ (LDA) distribution plans and may
initiate complaints against LDAs or the RMI government in some cases.

The first disbursements from the fund were made in early 1987 and totaled
$88.4 million through April 1992. Except for claims awards, all required
disbursements have been made. Disbursements for claims awards were
delayed while procedures for how to adjudicate the claims were worked
out. Figure 1.2 shows the required annual distributions from the Nuclear
Claims Trust Fund.

5The Office of Mediation is not currently staffed. The Tribunal has used temporary mediators when
necessary.
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Figure I.2: Annual Distributions From the
Nuclear Claims Trust Fund In Milllons of
Dollars

People of Bikini ($5)

People of Enewetak ($3.25)

People of Rongelap ($2.5)

8%
People of Utrik ($1.5)

3%
Tribunal operations ($0.5)

Claims awards ($3.25)

Health care program ($2)

Distributions to nuclear-affected atolls

l:] Other programs

Note:Total funds equal $18 million. The Tribunal was limited to $2.25 million a year for claims award
payments for the first 3 years of the section 177 agreement. Thereafter, through the year 2001,

$3.25 million a year is available for claims award payments. The $3 million difference ($1 million a year
for 3 years) is being used to fund ongoing medical and radiological surveys.

Sixty-eight percent of the disbursements ($12.25 million annually) goes to
the four atolls that were most affected by the testing program—Bikini,
Enewetak, Rongelap, and Utrik. The minutes to the section 177 agreement
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require 52 percent of these funds to be reinvested in separate trust funds
for each atoll. The remainder may be distributed to the community
members or used for the community’s benefit by LDAs according to plans
approved by each atoll.

Claims Awards Were Delayed
While Rules and Procedures
Were Developed

It took nearly 5 years from the time the trust funds were provided to RMI
for the Tribunal to make the first claims awards. More than 1-1/2 years had
passed before the Tribunal was established and judges appointed. Further
delays were caused by the high turnover in Tribunal judges which, in turn,
delayed the formulation of rules and procedures for how the claims would
be adjudicated.

The RMI government began recruiting Tribunal members in late 1987, soon
after it passed the Nuclear Claims Triburtal Act. A chairman arrived in May
1988, and two other Tribunal judges took up their posts later that year. The
judges began developing procedures and a payment schedule for paying
medical claims, but all three judges and one replacement judge quit before
the work was completed.

While one of the original judges resigned after about 1 year to accept an
appointment to the RMI High Court, the other three judges resigned
because of what they interpreted as legislative interference with the
independence of the Tribunal. The original chairman resigned in February
1990; another chairman was appointed in April 1990, but resigned

6 months later; and, in June 1990, the remaining original judge resigned.
When they left, the work of developing procedures for adjudicating claims
slowed until new judges could be appointed.

In August 1990, the RMI Cabinet appointed two new judges, one of whom
later became the chairman. By the summer of 1991, the third position had
been filled. The current judges recognize the Marshall Islands
government’s legislative authority to enact legislation that will affect how
the Tribunal carries out its mandate. However, in the future, they could
object to legislative proposals that infringe on the independence of the
Tribunal. In August 1991, rules and procedures for processing claims for
damages, resulting from the U.S. nuclear testing program, were approved.
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Two categories of damage claims can be filed with the Tribunal: (1)
medical claims, which link a specific medical condition to radiation
exposure, including claims for both living and deceased individuals and

(2) property claims for loss or damage of personal property or land due to
radioactive contamination, destruction, or dispossession. Beginning with
the first chairman, the Tribunal has focused its efforts on resolving medical
claims for those who are still living.

In a 1988 report to the RMI legislature, the first chairman reported that the
Nuclear Claims Tribunal Act was written so that every damage claim would
become a court proceeding requiring proof that radiation exposure caused
the claimant’s problem and awarding full compensation for successful
claims. According to the chairman, operating under such requirements
would be time consuming and, in addition, paying full compensation would
be impossible because there was a fixed and limited amount of funding
available to pay awards.

The chairman sought to make the act “workable” by suggesting an
amendment to the act, which provided for the Claims Tribunal to “establish
tables and scales of benefits payable as awards for specific injuries and loss
of or damage to property to the extent that a fair and equitable distribution
may be achieved between claimants.” Under such a compensation
plan—similar to workman'’s compensation—if a claimant is diagnosed as
having a particular medical condition, the claimant does not have to prove
that radiation exposure caused the condition, only that the claimant
resided in the Marshall Islands during the testing period. This approach
would make claims processing an administrative procedure rather than
Jjudicial. The compensation scheme still permitted claimants to litigate
claims for personal injuries without waiting for the Tribunal to act
administratively on the specific medical condition approved by the
Tribunal. In September 1988, the RMI legislature passed an amendment to
the Nuclear Claims Tribunal Act adopting the chairman’s
recommendations.

To develop its medical claims compensation program, the Tribunal
examined other programs, including a U.S. program for veterans exposed
to nuclear radiation.® This program provides automatic compensation for

SThe Tribunal reviewed, among other things, the Radiation-Exposed Veterans Compensation Act of
1988 (P.L. 100-321), U.S. regulations related to service-connected radiogenic diseases, the treatment
of U.S. citizens affected by the U.S. domestic testing program at the Nevada Test Site, and past U.S.
actions related to compensation to the Marshall Islands for radiogenic diseases,
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former service members who develop 1 of 13 medical conditions presumed
caused by exposure to nuclear radiation.

The U.S. list of “presumed” medical conditions was developed in 1988,
Additional research has since indicated that other medical conditions are
related to radiation exposure. Through consultation with a medical
specialist from the National Cancer Institute, the Tribunal added 12 other
conditions, making a total of 25 medical conditions that are presumed to
result from exposure to nuclear radiation.

According to a judge, the Tribunal used the U.S. payment of $50,000 paid
to U.S. citizens for nonrecurrent thyroid cancer caused by exposure to
radiation from nuclear weapons tests conducted in the United States as a
baseline. This amount was scaled up or down based on how the presumed
conditions affected individuals. The Tribunal adopted six levels of
compensation ranging from $12,500 to $125,000. Table I.1 shows the
conditions” and compensation amounts developed by the Tribunal and
adopted in August 1991. The Tribunal made its first medical claims awards
that same month.

"The first 13 conditions are those compensated under the U.S. program.
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Table 1.1: Medical Conditions Presumed
to Result From Exposure to Nuclear
Radiation and Amount of Compensation

Medical conditions Compensation
1. Leukemia (other than chronic lymphocytic leukemia) $125,000
2. Cancer of the thyroid
a, Recurrent or requires multiple surgical and or ablation 75,000
b. Nonrecurrent or does not require multiple treatment 50,000
3. Cancer of the breast
a. Recurrent or requires mastectomy 100,000
b. Not recurrent or requires lumpectomy 75,000
4. Cancer of the pharynx 100,000
5. Cancer of the esophagus 125,000
6. Cancer of the stomach 125,000
7. Cancer of the small intestine 125,000
8. Cancer of the pancreas 125,000
9. Multiple myeloma 125,000
10. Lymphomas (except Hodgkin' disease) 100,000
11, Cancer of the bile ducts 125,000
12. Cancer of the gall bladder 125,000
13. Cancer of the liver (except if cirrhosis or hepatitis B is indicated) 125,000
14, Cancer of the colon (but not cancer of the rectum) 75,000
15. Cancer of the urinary bladder 75,000
16. Tumors of the salivary gland
a. Malignant 50,000
b. Benign and requiring surgery 37,500
c. Benign and not requiring surgery 12,500
17. Nonmalignant thyroid nodular disease (unless limited to occult
nodules)
a. Requiring total thyroidectomy 50,000
b. Requiring partial thyroidectomy 37,500
c. Not requiring thyroidectomy 12,500
18. Cancer of the ovary 125,000
19. Unexplained hypothyroidism (unless thyroiditis indicated) 37,500
20. Severe growth retardation due to thyroid damage 100,000
21, Unexplained bone marrow failure 125,000
22. Meningioma 100,000
23. Radiation sickness diagnosed between June 30, 1946, and
August 18, 1958, inclusive 12,500
24. Beta burns diagnosed between June 30, 1946, and August 18,
1958, inclusive 12,500
25. Severe mental retardation (provided born between May and
September 1954, inclusive, and mother was present on
Rongelap or Utrik Atolls at any time in March 1954) 100,000
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Status of Claims
Awards

In March 1992, the Tribunal reported that about 4,600 claimants had
submitted claims related to medical or property damage. The Tribunal
subdivided these into five groups (1) damage to person, (2) death,

(3) damage to or loss of land, (4) damage to or loss of personal property,
and (5) other damages. Many of the claimants reported more than one type
of damage resulting in about 7,217 claims that must be individually
processed. The Tribunal addressed damage to persons or medical claims
first. It is beginning to address death claims, that is, claims for a medical
condition on behalf of a deceased person. The Tribunal has not yet
developed procedures for addressing property claims.

As of March 1992, the Tribunal had processed 2,266 medical claims and
had approved 437 of them for 345 individuals, awarding a total of about
$14.6 million.? The average award was about $33,400 for each claim. The
Defender of the Fund had rejected 1,771 claims, and 58 were being held
pending the receipt of additional medical information. Medical claims for
existing conditions were to be accepted through August 1992. After that
date, claimants will generally be required to file a claim within 1 year after
a medical condition is diagnosed or within 1 year from the date a
previously diagnosed condition is added to the Tribunal’s list of presumed
conditions. After that date, only claims for conditions not previously
diagnosed will be accepted. The Tribunal also plans to hold hearings for
claimants who want to provide further support for medical claims that
were initially rejected.

The Tribunal has also begun processing medical claims for deceased
persons. As of March 1992, the Tribunal had received about 1,100 such
claims. Awards will be based on whether the deceased had a medical
condition on the list of conditions presumed to have resulted from nuclear
radiation exposure. The Defender of the Fund said that some claimants will
have difficulty obtaining adequate documentation to substantiate their
claims for deceased relatives. Many medical records for Marshall Islanders
were destroyed in a hospital fire in 1987. Even if records exist, they may
not show that the deceased had one of the presumed illnesses.
Furthermore, since autopsies are not routinely performed in the Marshall
Islands, a deceased person may have had one of the 25 presumed medical
conditions, but it cannot be proved.

5These awards were offset by prior payments to the claimants. The awards after offsets total
$12.9 million. As of March 1992, $3.2 million had been distributed.
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Some LDA Distribution
Plans Have Been
Challenged

About 2,200 property or land claims had been filed as of March 1992 and
more are expected. According to the Tribunal, the RMI Courts will have to
rule on land ownership in most cases before the Tribunal can make awards.
Several different groups of people often have different, yet coexisting,
rights to particular parcels of land. While this is in accordance with
Marshall Islands’ custom and practice, it poses problems in determining
who and how much to compensate for damage caused by the nuclear
testing program. Another factor complicating land claims is that market
values for land are not available because land sales and leases rarely occur.

In addition, a Tribunal judge said that, without results from an ongoing
nationwide radiological survey that will help define the nature and scope of
damage to the land, determining individual award amounts and a timetable
for addressing individual land claims is not possible. The nationwide survey
is measuring radioactivity on all the atolls and islands and will help provide
a measure of how much damage was done during the nuclear testing
program. The survey is not scheduled to be completed until June 1993.

The section 177 agreement designated the government councils for the
four nuclear-affected atolls as LDAs. LDAs are responsible for receiving
quarterly disbursements from the trust fund for their respective
communities and investing and distributing the funds in accordance with
the terms of the section 177 agreement, RMI law, and traditional practice.
LDAs are subject to the regulation and oversight of the Nuclear Claims
Tribunal. They are required to file distribution plans with the Tribunal, as
well as quarterly and annual reports on fund distributions and
expenditures. Through the year 2001, the four LDAs will receive about
$183 million from the Nuclear Claims Trust Fund.

LDAs have some flexibility in determining how to fashion their own
distribution plans, and each has developed its own plan for distributing
trust funds it receives. The plans range from paying distributions only to
those exposed to radiation or their survivors to complicated formulas that
consider factors such as an individual’s contribution to the community.
Under some formulas, as the family grows so does the amount the family
receives. Two of the four distribution plans have been challenged by
community members. The Defender of the Fund and the RMI Auditor
General have also had concerns over the use of and accounting for some of
the LDAs’ funds.
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Community Members The distribution plans for Rongelap and Utrik were challenged by
Cha]lenge the Equity of Some community members who were not receiving funds from the LDAs’
Distribution Plans disbursements. In the Rongelap case, a formal complaint was filed with the

Nuclear Claims Tribunal. A special Tribunal ruled that LDAs could limit
compensation to individuals who suffered “damage . . . to person” and
exclude those whose only claim was based on land rights. The Rongelap
LDA subsequently modified the distribution plan to include some
individuals with land rights on Rongelap Atoll, but only if they are
determined to be “contributing” members of the community. Individuals
with land rights who have not contributed to the community are not
included as recipients.

Similarly, Utrik community members filed two complaints with the
Tribunal charging that the Utrik LDA did not include everyone with land
rights in its distribution plan. According to Tribunal documents, these
complaints have been settled between the parties. The Utrik LDA has
decided, after consultation with the community, to provide some
compensation to those with land rights, even though they may not qualify
as beneficiaries under Utrik’s distribution plan. The LDA set aside $200,000
for these payments but, as of March 1992, had not begun making any
disbursements because it had not developed a workable compensation

system.
Rongelap LDA Has Been Members of the Rongelap community filed a complaint with the Tribunal
Challenged on Its Use of against their LDA over the validity and intended uses of a $2.5 million loan
Funds obtained by assigning future proceeds from the Nuclear Claims Trust Fund.

The section 177 agreement allows LDAs to use funds for the community’s
benefit and does not require that payments be made directly to community
members. However, regulations adopted pursuant to the Nuclear Claims
Tribunal Act requires that LDAs notify the community 75 days before
making an assignment of future funds.

A special Tribunal reviewed the complaint and determined that the
assignment of trust funds to secure the loan was invalid because the
ordinance authorizing the assignment was improperly adopted by the
Rongelap local government council. The special Tribunal also determined
that the intended use of loan funds was inconsistent with 